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Court of Appeals of the District of Columbia. 


No. 3040. 


Bayer Steam Soot Blower Co., a Corporation, Appellant, 


VS. 

W. G. Cornell Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 57641. 

Bayer Steam Soot Blower Co., a Corporation, Plaintiff, 

VS. 

W. G. Cornell Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the tunes 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 

l Substituted Affidavit of Merit. 

Filed May 26, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57641. 

Bayer Steam Soot Blower Co., a Corporation, Plaintiff, 

vs. 

W. G. Cornell Company, a Corporation, Defendant. 

State of Missouri, 

City of St. Louis, ss: 

I Leo John Bayer, being first duly sworn do on oath depose and 
state that I am the agent and President of the Bayer Steam Soot 
Blower Company, a corporation duly incorporated under the laws of 
the State of Missouri, which corporation is named as plaintiff in the 
above entitled cause, of which this affidavit is made a part and t at 
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2 BAYER STEAM SOOT BLOWER CO. VS. 

the W. G. Cornell Company, a corporation, is named as defendant in 
said cause; that I make this affidavit of my own knowledge and from 
the correspondence between the plaintiff and the defendant; that the 
said plaintiff has a just cause of action against the said defendant for 
that whereas heretofore, to wit on the 20th day of October 1913, the 
defendant requested the plaintiff to furnish the defendant two pat¬ 
ented Bayer Soot Blower systems to he shipped to the defendant, care 
of the Bureau of Engraving and 1 hinting, Washington, D. C.; that 
the defendant had a contract with the United States Government for 
the installation of two five-hundred horse power water tube boilers to 
be installed at the Bureau of Engraving and Printing and these 
blowers were to be used on said boilers; that the blowers were 

2 sold to the defendant and were to be installed by it; subject to 
a thirty days’ trial; that these soot blowers are a mechanical 

device for cleaning soot and ashes from between the boiler tubes and 
consists of a series of nozzles attached to a rocker arm, each of which 
nozzles plays a jet of live steam between the tubes of the boiler. The 
blowers in accordance with these dimensions. The cleaning door 
set in a panel in the brick wall of the boiler. The cleaner is regulated 
by a handle on the rocker arm which oscillates the blower from the 
front to the back of the boiler, thereby covering the entire tube space. 
The cleaning doors on the side of the boiler through which the nozzles 
effect their entrance into the boiler, should be placed so that the 
center of the cleaning door, is on a line with an imaginary line drawn 
through the center of the space between the rows of boiler tubes. The 
soot is blown from the tubes by injecting live steam across the tubes, 
thereby making a wall of live steam across the boiler which when 
oscillated from front to back should carry everything in its path; 
that the defendant furnished the plaintiff "with the measurements of 
the cleaning doors and position of the same on the boilers of the 
Bureau of Engraving and Printing; that the plaintiff constructed its 
blowers in accordance with these dimensions. The cleaning door 
openings in this case being 1 % inches high by 2*4 inches wide. The 
panels containing these (tool's were set in the brick work at the time 
of its erection and were “off center’’ or alinement some as much as 
one-half inch and some more than one-half inch. The vertical space 
between the boiler tubes of the boilers in question, is about iy± 
inches; that when a jet of steam was turned into the boiler instead 
of striking the center space between the tube it struck the 

3 bottom of the upper row of tubes and was therefore deflected 
from its natural path, thereby lessening its force within a few 

inches. That the cleaning doors in the boiler as actually erected 
differed somewhat from the plan of the boiler as furnished by the 
defendant, thereby causing the blowers to fail to oscillate properly. 
When this defect was called to the attention of the plaintiff it fur¬ 
nished a new shield for these dusting panels, which would remedy 
the defect, but affiant is informed and believes and therefore avers, 
that these shields were never installed on the boilers; that the blowers 
were tested and rejected bv the Government Inspector; that the re¬ 
quest was made of the plaintiff to suggest changes which would cause 
the blowers to be accepted; the plaintiff informed the defendant that 
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it would be necessary that these cleaning doors be properly set m 
order that either this mechanical blower or any other mechanical 
blower would properly perform its function. That plaintiff has per¬ 
formed every duty imposed upon it under its contract, and theiefore 
claims of the defendant, exclusive of all set-offs and just grounds of 

defense, the sum of $379.10 with interest thereon from . 

LEO JNO. BAYER. 


Subscribed and sworn to before me this —5th day of April 1916. 

T seal 1 C. C. WOLF, 

Notary Public. 

My commission expires Sept. 8, 1916. 


4 Affidavit of James L. Morgan. 

******* 

State of Pennsylvania, 

City of Philadelphia , ss: 

L James L. Morgan, being first duly sworn do on oath depose and 
state that 1 am the agent and Philadelphia Sales Manager of the 
Baver Steam Soot Blower Co., a corporation duly organized under 
the laws of the State of Missouri, which is named as plaintiff in the 
above entitled cause wherein the W. G. Cornell Company, a corpora¬ 
tion, is named as defendant; that l make this affidavit upon my own 
knowledge; that the said plaintiff has just cause of action against t e 
said defendant for that whereas heretofore, to wit, on October 20th, 
1913, said defendant ordered of and from the plaintiff two patented 
steam soot blower systems to he installed on two boilers at the Bureau 
of Engraving and Printing, Washington, D. C.; that the defendant 
furnished the plaintiff measurements by which these blowers were to 
be constructed and the defendant was to install the blowers; that dur¬ 
ing the construction of the boilers upon which these blowers were to 
be installed, 1 made trips to Washington, examined the boilers and 1 
informed the Superintendent of the Cornell Company In charge of 
the erection of the boilers that the dusting panels on the side of the 
boilers should be properly centered so that the openings in the panels 
would be opposite the space between the tubes, thereby allowing the 
jets of steam from the Blower nozzles to go between the tubes and thus 
avoid striking the tubes themselves and he deflected, as the boilers 
were to be equipped with mechanical Blowers. 

On the arrival of the Blowers they were installed upon the boilers 
after which the defendant notified me that the Blowers had 
5 been rejected and requested me to advise them as to what steps 
to take to remedy the defect. T then made a trip to Wash¬ 
ington. examined the boilers and the Blowers and as a result of my 
examination ascertained that the openings in the dusting panels were 
not set properly on a line with the center of the space between the 
boiler tubes and that when steam was played into the Blowers the 
jets of steam instead of striking the space between the tubes, struck 
the bottom of the upper row of tubes, thereby deflecting the jets of 
steam and causing them to fail to properly perform their function of 
blowing the accumulated soot from the tubes. 
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1 hat the cleaning panels on the side of the boiler were a different 
construction than on the regular boiler of this type, which prevented 
the Blower from properly oscillating; that this matter was taken up 
with the head office of the plaintiff and thereafter, it shipped new 
Blower shields to go over these panels, which would remedy this 
difficulty, but to the best of my knowledge and belief these shields 
"ere never installed and to the best of my knowledge and belief the 
plaintiff has performed every duty im]>osed upon it by its contract to 
furnish these Blowers and affiant believes the plaintiff is justly en¬ 
titled to recovery of and from the defendant the sum of $379.10, 
with interest thereon from — exclusive of all set-offs and just 
grounds of defense. 

JAMES L. MORGAN. 

Subscribed and sworn to before me this 26th dav of April 1916 
T sea l.] JOHN F. ORAM, 

Notary Public. 

Commission expires March 9th, 1919. 

6 Substituted Affidavit of Defense. 

Filed May 26, 1916. 

* * * * * * * 

J. Granbery, being first duly sworn, does on oath depose and say 
that he is the manager of W. G. Cornell Company, defendant in the 
above entitled cause in which the Bayer Steam Soot Blower Companv 
is plaintiff; that the said \\. G. Cornell Company has a just defense 
to the cause of action filed herein, which is as follows: 

That on the 20th day of October, 1913, the defendant ordered of 
the plaintiff two Bayer soot blowers to lie used in a certain building 
in the city of Washington, owned by the United States Government 
known as the Bureau of Engraving & Printing, upon the following 
condition, namely, that said blowers were to be used on trial for a 
period of thirty days, and if at the expiration of that period the de¬ 
fendant would not be satisfied with ihe said blowers that they were 
to be returned to the said plaintiff at its expense; that one of said 
blo\\ers was installed on a boiler in said building and was used for a 
period of about two weeks, at the end of which time, to-w r it, the 22nd 
of January, 1914, the said blower was rejected by the architect in 
the employ of the United States Government or others in charge of 
construction of said building and on the same day the defendant 
wrote the following letter to the plaintiff: 

‘Man. 22, 1914. 

Bureau of Engraving & Printing. 

Bayer Soot Blower Co., 1534 Chestnut St., Philadelphia, Pa. 

Gentlemen : You are advised that the Government has this day 
rejected your soot blowrer and have requested us to take the 
7 same out. W e would suggest that vou have a man come here 

at once to demonstrate it, although thev clai mthat this will 
not be satisfactory. 


W. G. CORNELL COMPANY. 
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Kindly let us know by wire just what we can expect otherwise, we 
will have to take these two out and return them to you. 

Yours very truly, 

JEG:C 21 . 

At the time of the rejection of the said blower installed your 
affiant was advised by the architect, or others in charge of the con¬ 
struction of said building, that the reason for such rejection was that 
the blower did not do the work for which it "’as lulendcd. _ Your 
affiant admits that the cleaning doors on the side of the boiler through 
which the nozzles effect their entrance into the boiler were off center 
with the exception of the doors at the top of the boiler and the door 
at the center of the set of water tubes, at which two points the nozzle 
of the blower had a clean and unobstructed sweep across the tubes, 
that notwithstanding this the said blower at these two points failed 
to remove from the tubes the soot directly in front of the mouth of the 
nozzle at a distance of six feet from the mouth of the nozzle, and that 
this condition existed when the set of nozzles were in the most favor¬ 
able condition for cleaning the soot from the tubes—m other words, 
thev were at a. standstill and not oscillating across the set of tubes 
that vour affiant was informed by the architect of the l mted States 
Government, or others in charge of the construction of said buildi g, 
that, as in the two instances just mentioned, the blowers failed to 
remove the soot from the tubes at a distance of six feet from the 
mouth of the nozzles; that it was of no consequence that the 
8 other cleaning doors were off center because had they been 
on center there was no reason to expect that the performance 
of the blowers at those points would have been any better than tfie 
performance of the blowers at the points where the cleaning doors 
were on center - and that for that reason the Government rejected the 
blowers That’notwithstanding (his, the Cornell Company requested 
the Raver Steam Soot Blower Company to send some one to Wash¬ 
ington to remedv the defect complained of by the l mted States Gov¬ 
ernment. This thev neglected to do, and finally they were compelled 
by the agents of the Government to remove the blowers from the 
boiler* In refusing payment of these blowers the defendant did it 
in exercise of its right under the clause of the contract between the 

parties providing for trial of thirty da\ s. . , . 

And your affiant further states that the defendant received from 
the plaintiff the new shields for dusting panels, the installation of 
which the plaintiff claims would have remedied the defect of t 
blower installed, and that the defendant asked permission of the rep¬ 
resentative of the Government in charge of the work to allow hi in to 
install these new shields, but that said permission was refused by 
the said representative of the Government. Your affiant further says, 
however, that the installation of said new shields would have m no 
wav corrected the defect of the blower as above set forth and had the 
said new dust shields been installed the performance of the blower in 
the ease? in which the hole? were on center, namely, at the middle 
and top of the set up tubes, would have in no wise improved. 
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Your affiant has for — years been in the employ of the Cornell 
Company and has technical knowledge of all the matters and things 
herein stated, and his opinions are given upon such expert 
9 knowledge; that he, as an expert, believes that the blowers 
manufactured by the plaintiff, one of which was installed at 
the Bureau of Engraving tfc Printing, were inefficient and would not 
have satisfactorily ]>erformed the work for which they were intended 
had they been permanently installed on the boilers in said building. 

Your affiant believes that the blower installed was given a fair 
trial, and that at all times the defendant has acted in good faith; that 
it would have been to its financial advantage to have the blowers 
manufactured by the Bayer Steam Soot Blower Company accepted 
bv the Government because they were cheaper than most of the other 
steam blowers, and that the new blowers, which the Cornell Company 
was forced to install in the Bureau of Engraving Printing, in fact 
cost more than the price of the Bayer blower. 

W herefore your affiant says that the plaintiff should not maintain 
its action against the defendant, and that the same should be dis¬ 
missed with costs against the plaintiff. 

J. GRANBERY. 


Subscribed and sworn to before me this 1 1th day of May, 1916. 
[seal. | GERTRUDE ELLIS, 

Notary Public, D. C. 


Affidavit of O. E. Reid. 


District of Columbia, ss: 

G. E. Reid, being first duly sworn, does on oath depose and say that 
he is a Mechanical Engineer in the office of the Supervising Architect 
of the Treasury Department; that he had charge of the in- 
19 stalling of boilers in the building known as the Bureau of En¬ 
graving & Printing, and that as such, he rejected, on behalf 
of the Government of the United States, the two blowers manufac¬ 
tured by the Baver Steam Soot Blower Company, one of which was 
installed on trial by W. G. Cornell Company, contractors, on one of 
the boilers in said building; that the reason for the rejection of said 
blowers was that at two points where the cleaning doors were on 
center, namely, at the center and the top of the set of tubes, the said 
blowers failed to remove the soot from the water tubes in a satisfac¬ 
tory manner; that he believed that if all of the cleaning doors had 
been set on center the performance of the blowers at those points 
would not have been more satisfactory than it was at the points men¬ 
tioned above where the doors were on center. 

G. E. REID. 

Subscribed and sworn to before me this 12th day of May, 1916. 
[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 


w. G. CORNELL COMPANY. 
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Stipulation . 

Filed June 2, 1916. 

******* 

It is hereby stipulated bv and between the counsel for parties hereto 
that the above cause be submitted for judgment upon the substituted 
affidavits of merit and of defense bled by the parties hereto respect¬ 
ively and it is further stipulated that should the affidavit of defense, 
in the opinion of the court, be sufficient then, in that event, judgment 
shall be entered in favor of defendant with costs, provided the plain¬ 
tiff shall have the right to appeal from said judgment in the 
11 same manner he would have if the cause were tried b\ jur}. 

Attorney for Plaintiff. 

JO V. MORGAN, 

A tt’y for Defendant. 

June 2, 1916. 

Opinion of Court. 

Filed July 5, 1916. 

******* 

This case has been submitted to the Court under a stipulation of 
the parties through their respective counsel for judgment upon the 
substituted affidavits of merit and of defense. 1 he stipulation pro¬ 
vides that should the affidavit of defense, in the opinion of the Court, 
be sufficient, then and in that event judgment shall be entered in 
favor of the defendant with costs, provided the plaintiff shall have 
the right to appeal from said judgment in the same manner he would 

have if the cause were tried by a jury. . ... 

The plaintiff has sued the defendant for the price of two so-called 
soot blowers under an express contract. The substituted affidavit ot 
merit avers that on the 20th of October, 1913, the defendant re¬ 
quested the plaintiff to furnish the former with two of its patented 
soot blowers, to be shipped to tlm defendant, care of the Bureau ot 
Engraving and Printing, in this City; that the defendant had a con¬ 
tract with the United States Government for the installation of two 
five-hundred horse power water tube boilers, to be installed at said 
Bureau- that the two blowers in question were to be used on said 
boilers 'that the blowers were sold to the defendant and were to be 
'installed by it, subject to a thirty days’ trial; that the blowers 
12 were tested and rejected by the Government inspector. In 
substance, it is claimed that the rejection was unwarranted; 
that the failure of the blowers to perform the work contemplated was 
due to certain defects in the boilers upon or to which the blowers were 
to be installed; that plaintiff has performed its part of the contract 
and claims from the defendant the purchase price, amounting to 

$379.10, with interest. . .. , 

The substituted affidavit of defense states the material portion ot 
the contract thus: that the two blowers were ordered by the defendant 
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of the plaintiff under the date mentioned, to be used in the Govern¬ 
ment building already mentioned, upon the following condition 
namely, “that said blowers were to be used on trial for a period of 
thirty days, and if at the expiration of that period the defendant 
would not be satisfied with the said blowers that they were to be 

returned to the said plaintiff at its expense”. 

The affidavit further avers that one of said blowers was installed 
on a boiler in the building, and was used for a period of about two 
weeks, at the end of which time the blower was rejected by the 
architect in the employ of the United States Government or others in 
charge of the construction of said building, and that the defendant 
thennotified the plaintiff of this action and suggested that the plain¬ 
tiff send a man at once to demonstrate the blower to the Government 
officials concerned, but this the plaintiff did not do, and the defendant 
was required by the agents of the Government to remove the blowers 

from the boilers. . 

Taking a broad view of the controversy, it may fairly be said to 
turn upon the question whether the blowers would do what was 
claimed for them by the plaintiff. The plaintiff states that 
13 they would if the boilers had been constructed in a manner 
that would permit of the installation and operation of the 
blowers according to their design and method of operation. The 
defendant says that though in part the boilers may not have been 
constructed so as to admit of the free operation of the blowers, that 


notwithstanding the construction of the boilers was such that a com¬ 
plete and effective test of the blowers could be, and in effect was, 
made—a test lasting all of two weeks—and they failed. 

This, it seems to the Court, is fairly to be made to appear by the 
main, supporting substituted affidavit of defense, and is corroborated 
by the affidavit of the mechanical engineer connected with the office 
of the Supervising Architect of the Treasury, in charge of the in¬ 
stallation of boilers in the Bureau, who states that as such he re¬ 
jected, on behalf of the Government, the two blowers in question, 
that the reason they were rejected was that at those points on the 
boiler where the blowers were free to operate according to their design, 
they failed to accomplish the purpose intended, that is, to remove the 
soot from the water tubes of the boilers in a' satisfactory manner. 


lie states in the affidavit that he believes that if all of the apertures in 
the boilers through which these blowers might operate had been free 
from the objections urged by the plaintiff, that they would, neverthe¬ 
less, not have performed their contemplated functions, as they had 
failed to do so at those points in the boilers where no defects existed. 

It is fairly to be inferred from the affidavits, both of the plaintiff 
and of the defendant, that the defective portions of the boilers in 
nowise prevented a full and fair demonstration of what the 
14 blowers could do at those portions of the boilers where no 


defect existed. 


In the judgment of the Court, the defense thus made is a complete 
answer to the plaintiff’s demand, and judgment for the defendant 
with costs will be entered. 

The cause might be decided on a more technical ground, growdng 
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out of the terms of the contract, but the Court prefers to dispose of it 

upon those hereinbefore set forth. r .• 

F F. L. SIDDONS, Justice. 

July 5, 1916. 

Supreme Court of the District of Columbia. 

Monday, September 5th, 1916. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

This cause came on for hearing upon agreement of attorneys for 
the respective parties, upon the motion ot the plaintiff filed herein 
for judgment for want of a sufficient affidavit of defense, to be consid 
ered in conjunction with the stipulation of the aforesaid attorneys of 
record filed herein. Thereupon, on consideration of said motion, it 
is ordered that the same be, and hereby is overruled. Wherefore, 
pursuant to said stipulation, it is considered that the plaintiff take 
nothing by this action; that the defendant go hence without day, be 
for nothing held and recover of the plaintiff its costs of defense to be 
taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attorneys of 
record, in open court, notes an appeal to the Court of Appeals; 
15 whereupon, the penalty of a bond for costs is hereby fixed in 
the sum of One Hundred Dollars ($100.00), with leave to 
deposit the sum of Fifty Dollars ($50.00) with the clerk in lieu 

thereof. 


Memoranda. 

September 7, 1916.—Appeal bond approved and filed. 

October 19, 1916.—Time to file transcript of record extended to 
and including November 16, 1916. 

Assignments of Error. 

Filed November 2, 1916. 

******* 

1. The Court erred in holding that the defendant gave the blowers 
in question a reasonable trial as contemplated by the contract between 

the plaintiff and defendant. . , 

2. The Court erred in holding that the defendant was justified in 

rescinding its contract of purchase after two weeks. 

3. The Court erred in holding the defendant was justified in 

rescinding its contract bv reason of the fact that the blowers were re¬ 
jected by an inspector detailed by the office of the Supervising Archi¬ 
tect of the Treasury. . _ . 

4. The Court erred in holding that the defendant was justified m 
rescinding its contract notwithstanding the fact that the blowers were 

2—3040a 
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installed in such a manner ly the defendant that the jets ol steam did 
not strike in the center of the space between the boiler tubes. 
It; 5 And for other errors apparent on the face of the opinion. 

TUCKER, KENYON & MACFARLAND, 

J. OANN FABER, 

Attorneys for Appellant. 

Designation of Record. 

Filed November 2, 191b. 

* * * * ♦ ♦ ^ 

The clerk will include in the transcript of record on appeal in this 

case the following: . 

1. Plaintiff substituted affidavit of merit and supporting affidavit. 

2. Defendant substituted affidavit of defense and supporting affi¬ 
davit. 

3. Stipulation of counsel providing for judgment upon affidavits 
of merit and defense. 

4. Opinion of Court. 

5. Minute entry of judgment tor defendant. 

6 . Notice of appeal by plaintiff. 

7. Minute entry of approval of appeal bond. 

8 . Assignments of error. 

9. Minute entry of order extending time of tiling transcript ot 
record in the Court of Appeals. 

10. This designation. 

TUCKER, KENYON & MACFARLAND, 

J. DANN FABER, 

Attorneys for Appellant. 

17 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 16, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 5/b41 at Law, wherein Bayer 
Steam Soot Blower Co., a corporation is Plaintiff and W. G. Cornell 
Company, a corporation is Defendant, as the same remains upon the 
files and of record in said Court. t 

In testimony whereof, l hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of November, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3040. Bayer Steam Soot Blower Co., a corporation, appellant, vs. 
W. G. Cornell Company, a corporation. Court of Appeals, District 
of Columbia. Filed Nov. 15, 1916. Henry W. Hodges, clerk. 
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Coart of Appeals of the District cf Columbia. 

JANUARY TERM, 1917. 

No. 3040. 


BAY UK STIC AM SOOT MLOWT.R ('<).. A CORPORATION, 

APPELLANT. 


VS. 


W. G. CORNELL COMPANY. A CORPORATION. 


FILED FEBRUARY 7, 1917. 


Iii the Court of Appeals of the Oistrict of Columbia. 

No. 3040. 

Bayer Steam Soot Blower Company, a Corporation. Appellant. 

vs. 

W. G. Cornell Company, a Corporation. Appellee. 

Stipulation. 

It is hereby stipulated by and between the attorneys for the appel¬ 
lant and appellee that the following letters from Janies E. Granbery, 
Manager of the Cornell Company, to the Bayer Soot Blower Company 
be made and printed as a part of the record in this cause: 

“Feb: 13. 1914. 

Bureau of Engraving & Printing. 

Baver Steam Soot Blower Co., 1524 Chestnut St., Philadelphia, Pa. 

Gentlemen : We are in receipt of yours of the 11th. and also copy 
of letter from your home office, and in connection with same desire 


to call to your attention that the Government has instructed us to 
remove your soot blowers from the job, claiming that it is utterly im¬ 
possible with your system to properly clean the boilers. They have 
instructed us to procure another system which will do so. 

When your representative visited this city, he saw the exact con¬ 
ditions of the job, and if it is impossible for you to properly clean 
the boilers, we will have to remove them. Kindly send someone to 
Washington to show the Government that your blowers will do the 
work as claimed. Inasmuch as we have your system already piped 
for, it is going to cost us a great deal of money to change this. We 
think that if you could possibly demonstrate to the Government that 
your system can do the work properly, it would he satisfying to all 
parties concerned; but under the present conditions the Government 
has instructed us to remove your blowers, which we have done. They 
are now using hand blowers. It is a very small job to replace your 
blowers on the job, as we have unions on the pipe and it could he re¬ 
placed in a couple of hours. We have not yet removed any piping 
work, awaiting vour decision. 

Kindly advise us just what you intended to do with reference to 

the above. 

Yours verv trulv. 

.TAMES E. GRANBERY. Manager.'' 

“April 6, 1914. 

Bureau of Engraving & Printing. 

Baver Steam Soot Blower Co., 2828 La Salle St., St. Louis, Mo. 

Gentlemen : W T e have your letter of the 3d instant, with refer¬ 
ence to your invoice of December 5th, 1913, in regard to soot blowers 
for the Bureau of Engraving and Printing which you furnished us. 
If you will refer to hack correspondence you will find that the Gov¬ 
ernment has condemned these, and it is utterly impossible for us to 
have them accepted. W T e have tried our best, but they have abso¬ 
lutely refused. 

W T e also wrote your Philadelphia office and asked them to use their 

best endeavors to get them passed. 

If you will forward us shipping directions, we will return to you at 

once the soot blowers you furnished us. 

Yours very truly. 

JAMES E. GRANBERY, Manager” 

“May 2,1914. 

Bureau. 

Baver Steam Soot Blower Co., 2828 La Salle St., St. Louis, Mo. 

Gentlemen : We are in receipt of your statement on account of 
soot blowers for the Bureau of Engraving and Printing, and desire 
to say that we refer you to our letter of April 27th. No draft will be 
honored until this account is definitely settled. 

We have already ask- you to give us shipping directions with refer- 


ence to these blowers, and we have also asked you to have a man 
take this up and make a job that will be satisfactory to the Bureau 
authorities. We bought these blowers subject to approval and they 
have not been approved, therefore as the matter this day stands we are 
waiting for your shipping directions. 

Yours very truly, 

JAMES E. GRANBERY, Manager.” 

“July 15, 1914. 

Bureau of Engraving and Printing. 

Bayer Steam Soot Blower Co., St. Louis, Mo. 

Gentlemen : With .reference to the blowers you shipped us for the 
Bureau of Engraving and Printing, we are very sorry to advise that 
the Government absolutely refuses to accept these blowers. We have 
tried hard to have them accepted but they insist on us furnishing some 
other type of soot blower. We therefore ask that you give us at once 
shipping instructions covering these blowers. 

Yours verv truly, 

JAMES E. GRANBERY. Manager.” 

CHAS. A. DOUGLAS. 

HUGH H. OBEAR, 

CHAS. S. DOUGLAS, 

J. Y. MORGAN, 

Attorneys for Appellee. 
CHARLES COWLES TUCKER, 

J. MILLER KENYON, 

H. B. F. MACFARLAND, 

J. DANN FABER, 

Attorneys for Appellant. 

[Endorsed:! No. 3040. Bayer Steam Soot Blower Co., &c., Appel¬ 
lant, vs. W. G. Cornell Co., &c. Addition to Record per Stipulation 
of Counsel. Court of Appeals, District, of Columbia. Filed Feb. 7, 
1917. Henry W. Hodges, Clerk. 
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IN THE 


^ourt of Ippeala, |jisirtct of | ; olrnnbia. 


JANUARY TERM, 1917. 


No. 3040. 


BAYER STEAM SOOT BLOWER COMPANY, a Corpo¬ 
ration, Appellant, 


W. G. CORNELL COMPANY, a Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia granting judgment to the defend¬ 
ant on affidavit: By stipulation the plaintiff and defendant 
stipulated that judgment may be granted on affidavits. 

This action was originally brought in the municipal court 
to recover the purchase price of two soot blowers, a mechan¬ 
ical device for cleaning steam boilers. The blowers were sold 
by the plaintiff to the defendant for use upon boilers which 
the defendant was erecting for the Government at the Bureau 
of Engraving and Printing, at Washington, D. C., and sold 



upon thirty days’ trial, and if satisfactory the defendant was 
to accept them. 

The blowers are a series of steam jets set on the side of the 
boilers, and each jet plays live steam between the tubes of 
the boilers, entrance to the ooiler being effected through 
cleaning doors set in the side of the boiler. These cleaning 
doors are a series of openings in a metal plate, the openings 
in this case being one and three-eighths by two and one-quar¬ 
ter inches and are set in the boiler wall at the time of the 
erection of the same, and should be so set that the center of 
the opening in the cleaning door corresponds to the center 
of the space between the boiler tubes. 

The defendant furnished the plaintiff* with measurements 
by which it constructed the blowers. 

It was the duty of the defendant to install these cleaning 
doors so that they would be properly centered, but in the 
erection of the boilers this was not done, some of the doors 
being off center over one-half inch (R., 2). Appellant’s 
agent called at the plant during the erection of the boiler 
walls and notified the agent of the appellee, who had charge 
of the erection of the boilers, to be sure and have the cleaning 
doors properly centered; that mechanical blowers would be 
installed upon the boilers (R., 3). 

In the operation of a mechanical soot blower it is necessary 
that the center of the cleaning doors should he centered with 
the space between the boiler tubes, and in the present case 
they should be on dead center, as the vertical space between 
the tubes is about one and a quarter inches (R., 2). 

When the blowers were installed by the. defendant and 
would not perform their function, the defendant notified 
plaintiff’s agent of the fact and requested the plaintiff to cor¬ 
rect the trouble. In pursuance of this request Mr. Morgan 
immediately came to Washington, and upon an inspection of 
the installation notified the defendant’s agent and also the 
engineer of the plant that in order that the blowers might 
properly perform their function it would be necessary to have 
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the cleaning doors “properly centered,” and also that differ¬ 
ent dust shields would be necessary, owing to a difference in 
the construction of the cleaning doors from the standard type 
of this make of boiler, which plaintiff was not advised 
(R., 3). 

The plaintiff furnished the new dust shields and gave de¬ 
fendant instructions about installing them, but the defendant 
did not install the same, nor did it change the cleaning doors 
(R., 4). 

When the blower in question was tested it developed that 
the rocker arms would not oscillate and the jets jammed the 
tubes (R., 5). 


ASSIGNMENTS OF ERROR. 

1. The court erred in holding that the defendant gave the 
blowers in question a reasonable trial as contemplated by the 
contract between the plaintiff and defendant. 

2. The court erred in holding that the defendant was justi¬ 
fied in rescinding its contract of purchase after two weeks. 

3. The court erred in holding the defendant was justified 
in rescinding its contract by reason of the fact that the blow¬ 
ers were rejected by an inspector detailed by the office of the 
Supervising Architect of the Treasury. 

4. The court erred in holding that the defendant was jus¬ 
tified in rescinding its contract, notwithstanding the fact that 
the blowers were installed in such a manner by the defendant 
that the jets of steam did not strike in the center of the 
space between the boiler tubes. 

5. And for other errors apparent on the face of the 
opinion. 


ARGUMENT. 


The general rule where goods are sold that shall be satis¬ 
factory seems to be succinctly stated in Campbell vs. Thorp, 
36 Fed., 414, which involved the sale of printing presses, as 
follows: 

“If the vendor agrees to furnish an article that 
shall be satisfactory to the vendee he- constitutes the 
latter the sole arbiter of his own satisfaction, provided 
that any dissatisfaction on the part of the vendee must 
be real and not feigned.” 

Campbell vs. Thorp, 1 L. R. A., 645; 36 Fed., 
414. 

Mechem on Sales, section 667, under the head of Duty to 
Test Goods, lays down the following proposition: 

“Mechem on Sales, section 667— Duty to Test 
Goons.—In the cases mentioned in the preceding sec¬ 
tion, the case cannot ordinarily be made clearer by 
any test. It would, of course, be the duty of the 
buyer to examine the article and not to reject it un¬ 
seen : but there could be no other test than his own 
convictions or sentiments. There are, however, other 
cases involving questions of mechanical fitness or 
adaptability where, from the nature of the case, a test 
would be required. Thus, if the agreement is to sup¬ 
ply a machine which will work to the vendee’s satis¬ 
faction, there is necessarily involved the duty on the 
part of the vendee to try it reasonablv in order to de¬ 
termine whether it will do the work or not, and no 
arbitrary rejection, without a reasonable test, would 
be consistent with the vendee’s duty. If, however, 
upon such a test, it does not work to his satisfaction, 
he may decline to buy it, and the fact that others 
would deem it satisfactory or that it worked well be¬ 
fore or after his test would be immaterial.” 

When the sale is dependent on trial or test, the vendee 
must properly apply the article sold to the use for which it 


was purchased if he would claim that when applied it did not 
serve, and it should be properly and fairly tested. 

35 Cyc., 235. 

The case most closely analogous to the case at bar is that 
of Daggett vs. Johnson (1877), 49 Vt., 345. This case was 
an action in assumpsit to recover the price of a number of 
milk cans. The pans were a patented device for cooling the 
milk with running water, and the defendant was to pay a 
certain price if satisfied with them. He used them like ordi¬ 
nary pans for a time and then notified the plaintiffs to take 
them away and refused to pay for them. The court said: 

“We think the ruling of the court that the defend¬ 
ant had no right to say, arbitrarily and without cause, 
that he w T as dissatisfied and would not pay for the 
* pans, was sensible and sound. * * * He must 

act honestly and in accordance with the reasonable 
expectations of the seller as implied from the con¬ 
tract , its subject-matter and surrounding circum¬ 
stance8.” 

To the same effect Hartford. Sorghum Mfg. Co. vs. Brush, 
82, which involved the sale of an organ. The court said: 

“He (the vendee) was bound to act honestly, and 
give the instrument a fair trial, and such as the seller 
had a right, under the circumstances, to expect he 
would give, and herein to exercise his judgment and 
capacity as he had, for by the contract he was to be 
the one satisfied, and not another one for him.” 

To the same effect Hartofrd Sorghum Mfg. Co. vs. Brush, 
43 Vt., 528; Duplex Safety Boiler Co. vs. Garden, 101 N. Y., 
387, 54 Am. Rep., 709; B. & 0. R. R. Co. vs. Brydon, 65 
Md., 198. 

In the purchase of works of art the buyer has wide lati¬ 
tude, “here, however, as in the case before us, the article (a 
cream separator) is one which is ordinarily desirable only on 
account of its commercial value or its mechanical fitness or 
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adaptability as a labor-saving device, the buyer has usually 
been held to a somewhat stricter liability, though not to the 
full measure of the obligation of a purchaser under an ordi¬ 
nary express or implied warranty. It is the duty of such a 
purchaser to give the thing purchased a reasonable trial. ,> 

Haney-Campbell Co. vs. Preston Creamery Ass’n 
(Iowa), 93 N. W., 297. 

Under the aforegoing cases the duty was imposed upon the 
vendee of giving the blowers a fair and reasonable trial, such 
as the plaintiff would expect. The plaintiff could reasonably 
expect more from the defendant in this case than from the 
ordinary layman owning a boiler and ordering plaintiff’s 
equipment, as the defendant is engaged in the erection of 
steam plants and boilers, and holds itself to be qualified in 
that line. In order that the blowers might have a fair test it 
. was necessary that the cleaning doors should be properly cen¬ 
tered, and of this fact the defendant had actual knowledge 
and in fact actual notice before the doors were even in place. 

II. 

The defendant accepted the offer to sell these, using this 
language: “It being understood that we are to use them on 
thirty days’ trial, and if satisfactory, to accept,” which 
clearly imports that the vendee was the party to be satisfied. 
Campbell Printing Press Co. vs. Thorp, 36 Fed., 414. 
Exhaust Ventilator Co. vs. Chicago, etc., R. Co., 66 
Wis., 226. 

Singerly vs. Thayer, 108 Pa., 291. 

And to the same effect Lockwood vs. Mason, 66 N. E., 420 
(Supreme Jud. Ct., Mass.), in which a contract similar to the 
contract in the case at bar was involved, the contract being as 
follows: 

“We (Mason Regulator Co.) will manufacture for 
you two pumps to conform to the specifications which 



you sent us on the 15th inst. and guarantee the same 
to work in a satisfactory manner, etc.” 

The pumps were to be installed in a public work in Boston, 
and as part of the contract of Lockwood with the city, subject 
to the approval of the city engineer, which was unknown to 
Mason. The city engineer rejected the pumps. The court 

said: 

“The only question in the case is whether the words 
‘in a satisfactory manner’ mean in a manner satis¬ 
factory to a reasonable person, or in a manner satis¬ 
factory to Leavitt (city engineer), however unreason- 
i ble he might be, provided he acted in good iaitn. 

* * * We do not think that the defendant 

adopted into its contract with the plaintiff any stipula¬ 
tions or burdens from which the plaintiff might subse- 
quentlv suffer in its dealings with the City of Boston. 
The words ‘in a satisfactory manner’ were used m the 
letter in a general way, as characterizing the working 
qualities of the pumps and were not intended to im¬ 
pose upon the defendant any special obligation in this 
particular beyond the manufacture of pumps which 
would do good work.” 

In the case at bar the defendant notified the plaintiff on 
January 22,1914, that “the Government has this day rejected 
your soot blowers,” and requested the plaintiff to have a man 
come to Washington to demonstrate (R., 4). The latter was 
not a rejection by the defendant. In fact the defendant at 
no time rejected the blowers. 

As to the time of trial, the plaintiff was entitled to have the 

blowers tried for the full thirty days. , 

Gaar S. & Co. vs. Halverson, 128 Iowa, 603; 105 N. 

W., 108. 

Haber vs. Crawford, 175 Fed., 219. 
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m. 

The plaintiff was ready and willing and did all it could on 
its part to make the blowers perform their function, and the 
defendant cannot avoid payment. 

City of Bardwell vs. Sou. Eng. & Boiler Works (Ky.), 
113 S. W., 97. 


IV. 

If the defendant rejected the blowers within the thirty 
days, which is not admitted, it was its duty to return them 
or make an unconditional offer before it can relieve itself 
from liability for the purchase price. Walsh Mfg. Co. vs. 
Plymouth Lumber Co., 159 N. C., 507, 75 S. E., 718; Berlin 
Machine Works vs. Ewart Lumber Co. (Ala.), 63 So., 567, 
and in Southwestern Portland Cement Co. vs. Harvard (Tex. 
C. Civ. App.), 155 S. W., 656, where the vendee delays the 
return he loses his right to return and becomes liable for the 
purchase price. 

In this case the vendee did not return nor unconditionally 
offer to return the blowers; in fact at no time notified the 
plaintiff that it (the defendant) had rejected them. 

Conclusion. 

It is respectfully submitted that judgment should be 
reversed. 

CHARLES COWLES TUCKER, 

J. MILLER KENYON, 

H. B. F. MACFARLAND, 

J. DANN FABER, 

Attorneys for Appellant. 

( 33017 ) 
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No. 3040. 


BAYER STEAM SOOT BLOWER COMPANY, a Cor¬ 
poration, Appellant, 

vs. 

W. G. CORNELL COMPANY, a Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Facts. 

The statement of facts in the brief on behalf of the appel¬ 
lant is substantially correct, with the following exceptions: 

We object to this conclusion of law in the statement of 
facts: “It was the duty of the defendant to install these 
cleaning doors so that they would be properly centered, but 
in the erection of the boiler this was not done, some of the 
doors being off center one-half inch” (R., 2). 

2y 
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The appellant failed to show that at two points of the 
boiler, to which the soot blower was attached, the nozzles 
of the soot blower were on center, and that at these two 
points the soot blower failed to perforin the work for which 
it was intended, in that it failed to remove the soot at a 
distance of 6 feet from the head of the nozzle; and that 
for that reason they were rejected by the representative of 
the United States Government in charge of the construction 
of the building of the new Bureau of Engraving and Print¬ 
ing (R., 5 and 6). 

The appellant further omitted to say that the blowers were 
virtually rejected by the appellee, as will appear from the 
letter of the appellee to the appellant dated July 15, 1914, 
which is in the following language: 

“Bureau of Engraving and Printing. 

“Bayer Steam Soot Blower Co., 

“St. Louis, Mo. 

“Gentlemen : With reference to the blowers you 
shipped us for the Bureau of Engraving and Print¬ 
ing, we are very sorry to advise you that the Govern¬ 
ment absolutely refuses to accept these blowers. We 
have tried hard to have them accepted but they insist 
on us furnishing some other type of soot blower. We 
therefore ask that you give us at once shipping in¬ 
structions covering these blowers. 

“Yours very truly, 

“James E. Granbery, 

“ Manager” 

It was omitted also from the statement of facts of the 
appellant that in the opinion of the manager of the appellee 
that the installation of new shields for dusting panels would 
not have remedied the defect of the blower, because the per¬ 
formance of the blower at the points where they were on 
center would have in no wise improved (R., 5). Nor was 
it shown in the statement of facts that Mr. G. E. Reid, a 
mechanical engineer of the United States Government, be- 
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lieved that if tne cleaning doors had been set on center at 
every point of the boiler that the performance of the blower 
would have been any more satisfactory than it was at the 
points where the nozzles were on center, namely, at the top 
and at the center of the boiler (R., 6). 

The appellant failed to state that the blowers were to be 
returned at the expense of the appellant. 

ARGUMENT. 

Before proceeding into the discussion of the law in this 
case we believe that it will be well to in some waj describe 
the construction of a water-tube boiler. A water-tube boiler 
consists of a set of tubes, in most cases about ten tubes high, 
and about twenty tubes wide, through which runs water that 
is heated by a traveling fire passing beneath the set of tubes. 
In course of time the tubes become covered with soot which, 
to some extent, impairs the power of the traveling fire to heat 
the water properly. In order to remove the soot from the 
tubes an opening is made in the wall of the boiler and a 
nozzle is inserted between each layer of tubes and a jet of 
steam is played upon the tubes. The device which is the 
subject of this suit w T as an oscillating arm to which was 
attached a series of notches corresponding in number to the 
spaces between the tier of the tubes, so that with one oscil¬ 
lating motion the jets of steam w T ere turned into and between 
the spaces of all the tubes at the same time. 

FIRST AND FOURTH ASSIGNMENTS OF ERROR. 

For the purpose of properly discussing the law in this case, 
we have consolidated the first and fourth assignments of 
error, w T hieh are as follows: 

1. The court erred in holding that the defendant 
gave the blowers in question a reasonable trial as con¬ 
templated by the contract between the plaintiff and 
defendant. 
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4. The court erred in holding that the defendant 
was justified in rescinding its contract, notwithstand¬ 
ing the fact that the blowers were installed in such 
a manner by the defendant that the jets of steam did 
not strike in the center of the space between the 
boiler tubes. 

These assignments of error involve the same questions ol 
law. 

The law is very well settled that if the buyer contracts with 
the seller to purchase goods upon approval of the buyer, that 
he may at or before the expiration of the period of approval 
return the goods to the seller and terminate the contract. A 
great many cases are to the point that the seller need not 
assign any reasons; that the question as to whether or not 
he would return the goods rests entirely within his discretion, 
and that his motives are not to be inquired into by any 
tribunal. There are other cases that hold that the seller 
may return the goods after having tried them, but that he 
must do so in good faith and not capriciously; but in no 
event, with a very few exceptions, does it deprive him of his 
discretion in returning the goods, holding, therefore, that he 
is the sole judge as to whether or not the goods were satis¬ 
factory and only requiring him to act in good faith. 

“There was evidence at the trial to show that the 
contract between the parties was an express contract, 
and by the terms of it the plaintiff agreed to make 
and deliver to the defendant upon a day certain, a 
suit of clothes, which were to be made to the satis¬ 
faction of the defendant, who declined to accept, and 
promptly returned the same. If the plaintiff saw fit 
to do work upon articles for the defendant and to 
furnish materials therefor, contracting that the 
articles, when manufactured, should be satisfactory 
to the defendant, he can recover only upon the con¬ 
tract as it was made; and even if the articles furnished 
by him were such that the other party ought to have 
been satisfied with, it was yet in the power of the 
other party to reject them as unsatisfactory. It is 
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not for any one else to decide whether a refusal to 
accept is or is not reasonable, when the contract per¬ 
mits the defendant to decide himself whether the 
articles furnished are to his satisfaction. Although 
the compensation of the plaintiff for valuable service 
and materials may thus be dependent upon the 
caprice of another who unreasonably refuses to accept 
the articles manufactured, yet he cannot be relieved 
from the contract into which he has voluntarily en¬ 
tered. McCarren vs. McNulty, 7 Gray, 139.” 

Broum vs. Foster, 113 Mass., 136. 

“The buyer is not bound to accept until after trial 
is made, and if the goods are unsatisfactory he may 
return them, and his reasons, therefore, cannot be 
questioned, so long as his determination is made in 
good faith.” 

35 Cyc., 235. 

“Under all the circumstances, however, I am in¬ 
clined, upon the whole, though with considerable 
hesitation, to think that the committee ought to have 
been satisfied; yet upon all the evidence I cannot say 
that it has been satisfactorily proved by a preponder¬ 
ance of evidence that Noonan was in fact satisfied, 
and, notwithstanding his convictions, in bad faith 
fraudulently reported that he was not satisfied. I 
must therefore reject the hypothesis sought to be 
maintained on this point, and relied on by plaintiff. 

“There is no claim that the other member of the 
committee who acted with Noonan did not act in 
strict accordance with his convictions. 

“As the engine was to be furnished ' subject to the 
approval of the fire committee/ and its ‘performance’ 
‘warranted’ to be ‘satisfactory to them,’ or ‘to be 
removed without expense to the town/ and it was 
not approved b}^ them, and its performance was not 
satisfactory to them, there can be no recovery on the 
contract.” 

Silsby Manufg Co. vs. Town of Chico 24 
Fed., 893. 




Speaking of sales on trial or on approval, the court in the 
case of Osborn vs. Francis, 38 W. Va., 312, said as follows: 

“In the one class of cases the right of decision is 
completely reserved to the promisor, without being 
liable to disclose reasons or account for his course; 
and a right to inquire into the grounds of his action 
and overhaul his determination is absolutely excluded 
from the promisee and from all tribunals. It is 
sufficient for the result that he willed it. The law 
regards the parties as competent to show that they 
did so, their stipulation is the law of the case: Wood, 
etc., Machine Co. vs. Smith, 50 Mich., 567; 45 Am. 
Rep., 57; although the dissatisfaction may appear to 
be ‘whimsical or unreasonable/ if expressed in good 
faith: Seelev vs. Welles, 120 Pa. St., 69. 

“The contract (if it can be considered such) was 
an express one. The plaintiff agreed that the picture 
when finished should be satisfactory to the defendant, 
and his own evidence showed that the contract in 
this important particular had not been performed. 
It may be that the picture was an excellent one and 
that the defendant ought to have been satisfied with 
it and accepted it, but under the agreement the 
defendant was the only person who had the right to 
decide this question. Where parties thus deliber¬ 
ately enter into an agreement which violates no rule 
of public policy, and which is free from all taint of 
fraud or mistake, there is no hardship whatever in 
holding them bound by it.” 

Gibson vs. Cranage, 39 Mich., 49. 

“It may be that the plaintiff was injudicious or in¬ 
discreet in undertaking to labor or furnish materials 
for a compensation, the payment of which was made 
dependent upon a contingency so hazardous or doubt¬ 
ful as the approval or satisfaction of a party particu¬ 
larly in interest. But of that he was the sole judge. 
Against the consequences resulting from his own 
bargain the law can afford him no relief. Having 
voluntarily assumed the obligations and the risk of 
the contract, his legal rights are to be ascertained and 
determined solely according to its provisions.” 

McCarren vs. McNulty, 7 Gray (Mass.), 139. 
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“The trial upon which the defendant took the 
evaporator was to be had for the purpose of ascertain¬ 
ing whether the defendant liked it or not, and not for 
the purpose of ascertaining whether it was equal to 
the plaintiff’s recommendations of it or not. The 
trial was to be had solely with reference to the defend¬ 
ant’s wishes in respect to the machine for such uses 
as he might find he could make of it and not with 
reference to any usefulness of it to other persons. To 
this trial the defendant was bound to bring honesty 
of purpose; anything short of that would not deter¬ 
mine his wishes fairly, but only his willful caprice or 
his dishonorable design. To it he was not bound to 
bring any more capacity or judgment than he had, 
for he was only to ascertain his own wishes, and these 
could be measured by no judgment or capacity but 
his own. He was not to determine what would be 
the wishes of ordinary persons under like circum¬ 
stances, and therefore was not bound to use the care 
and skill of ordinary persons in making the deter¬ 
mination. His duty to the evaporator, as custodian 
of it, is not now T here in question but only his duty 
and liability under the contract concerning it. This 
duty was the trial of it, and payment for it, if on 
trial of it he liked it. To the trial the charge of the 
court required him to bring honesty of purpose and 
judgment according to his capacity to ascertain his 
own wishes, and refused to require the care and skill 
of ordinary persons in making that determination. 
This seems to have been correct.” 

Manufacturing Company vs. Brush 43 Vt. 4 
528. 

“By this clause the agreement left it entirely for 
the defendants to determine whether or not they were 
satisfied. There is no reason in law why parties may 
not, if they think proper, make agreements of this 
kind. And in all cases where such agreements have 
been made, the determination of the party that he 
is not satisfied, and his refusal to accept and pav for 
the property, is conclusive and terminates the con¬ 
tract.” (Citing Ellis vs. Mortimer, 1 B. & P., 257; 
McCarren vs. McNulty, 7 Gray, 139; Aiken vs. Hyde, 
99 Mass., 183; Goodrich vs. Norwich, 43 Ill., 336; 
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Hunt vs. Wyman, 100 Mass., 198; Heron vs. Davis, 
3 Bosw., 336.) 

Gray vs. Cent. R. Co. of New Jersey, 11 
Hun., 70. 

“Notwithstanding the opinion of the expert, he was 
so under the spell of the Estev organ vendor that he 
still thought he was dissatisfied with the tone of the 
organ; and if he really thought so, he was so, for as 
a man ‘thinketh in his heart, so is he.’ But it is 
said that he was bound to be satisfied, as he had no 
ground to be dissatisfied. He was bound to act hon¬ 
estly, and give the instrument a fair trial, and such 
as the seller had a right, under the circumstances, to 
expect he would give, and herein to exercise such 
judgment and capacity as he had, for by the contract 
he was the one to be satisfied, and that dissatisfaction 
was real and not feigned, honest and not pretended, 
it is enough, and plaintiffs have not fulfilled their 
contract, and all these elements are gatherable from 
the report. This is the doctrine of Hartford Manuf. 
Co. vs. Brush, 43 Vt., 528, and of Daggett vs. John¬ 
son, 49 Vt., 345. In the former case the defendant 
was required to bring to the trial of the evaporator 
only honesty of purpose, and judgment according 
to his capacity, to ascertain his own wishes, and was 
not required to exercise even ordinary skill and judg¬ 
ment in making his determination. Daggett vs. 
Johnson turned on an error in the admission of testi¬ 
mony, but Judge Redfield goes on to discuss the 
merits of the case somewhat following substantially 
in the line of Brush’s case, and citing it as authority. 
But Daggett vs. Johnson is distinguishable in its facts 
from Brush’s case and from this case, in that the de¬ 
fendant omitted to test the plans in the very respect 
in which he knew it was claimed their excellence 
consisted.” 

McClure vs. Briggs, 58 Vt., 82. 

Machen on Sales, section 667. 

Williams Manufacturing Co. vs. Standard 
Brass, 173 Mass., 356. 
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We respectfully, submit that the inference most favorable 
to the appellant to be drawn from the decisions is that all 
that was required of the appellee was that he give the ap¬ 
paratus a fair trial, and that he act in good faith, notwith¬ 
standing that a great many of the authorities do not require 
this much of the appellee. The question now is whether or 
not the appellee gave the blowers in question a fair trial. 
As the facts will bear out, it was proven that at two points 
on each panel, the hole in the center of the tubes and the 
hole at the top of the pipes, the nozzles had a clean and free 
sweep directly across the pipes, and that in those particular 
cases they did not do the work for which they were intended. 
It is perfectly proper for the engineer in charge of the con¬ 
struction to form his opinion from the manner in which 
these particular nozzles did their work as to how the other 
nozzles, not properly installed, would have done their work 
had they been property installed. These two nozzles, namely, 
those above the tubes and in the center operated under most 
favorable circumstances. The Engineer in charge could not 
possibly have come to any other conclusion but that the 
blowers, had they been properly installed, would have fallen 
as short in their duty as did the two particular nozzles which 
were properly installed. Such a conclusion was reasonable 
and fair. Substantially, the law, as quoted above, is the 
same in this jurisdiction. The court in the case of Rondi- 
nella vs. Southern R. Co., 32 Ap. D. C., 65, which was a suit 
brought to recover the price of an electric printing machine 
for blue prints, said: 

“Plaintiff here assumed the obligation of furnish¬ 
ing a machine that wohld be satisfactory to defendant. 
The sole question of determining the fitness of the 
thing to perform its work was left to the judgment of 
the defendant. All that was required of diefendant 
was that the machine be given a trial, which was done. 
We are not concerned with the wisdom or the folly 
of th© plaintiff in making such a contract. The ex¬ 
tent of the test to which the machine was to be mb- 

2y 




jected in order to meet the degree of perfection which 
the defendant thought ought to be attained, and the 
action of the defendant in rejecting the machine and 
returning it to plaintiff, were matters left by the ex¬ 
press terms of the contract to defendant. There was 
nothing to be left to the judgment of a third party, 
hence, nothing for the jury to determine. As to the 
first and second counts, there can be no recovery by 
the plaintiff.” 

There has been no evidence of bad faith on the part of the 
Cornell Company or the Government. Bad faith in reject¬ 
ing these blowers cannot in anywise be imputed to the Cor¬ 
nell Company, because it was adduced at the trial that the 
Bayer Blower is much cheaper than most and that the new 
blowers which the Cornell Company will install will cost 
more than the Bayer Blower (R., 6). So, obviously, it was 
to the pecuniary advantage of the Cornell Company to retain 
the apparatus. The act of the Cornell Company in reject¬ 
ing these blowers was not capricious—their objection to them 
was real, not merely pretended—their dissatisfaction was 
actual and not feigned. This was all that was required in 
the decision of Daggett vs. Johnson, 49 Vt., 345, which is 
the strongest case for the appellant that has come to our 
attention in the perusal into the law on this question. 

So, therefore, we take it that for all practical purposes the 
blowers in question had a fair trial, by which it was demon¬ 
strated that they would not serve the purpose f<jr which they 
were intended, and we also take it that there has been no bad 
faith on the part of the Cornell Company shown by any evi¬ 
dence in this case. 



OTHER ASSIGNMENTS OF ERROR. 


The second assignment of error, that “The court erred in 
holding that the defendant was justified in rescinding its 
contract of purchase after two weeks/’ is without merit, be¬ 
cause it is very well settled that if on one day’s trial the 
buyer forms an opinion that the article purchased on trial 
is not satisfactory, he can terminate the contract and reject 
the article sold. All that is required by him under the law 
most favorable to the appellant is to come to his conclu¬ 
sion without any whim or caprice on his part. 

“A buyer is not bound to let the trial continue for 
the full period and may stop it whenever he is con¬ 
vinced that the article is unsatisfactory” (35 Cyc., 
236). 

Williams Manufacturing Co. vs. Standard 
Brass Co., 173 Mass., 356. 

M e do not think it is hardly necessary to discuss the third 
assignment of error, because it must have been understood by 
the appellant that when he sold the blowers to the appellee, 
a contractor for the United States Government, that they 
were subject to approval of the representatives of the Govern¬ 
ment in charge of the construction of the new Bureau of 
Engraving and Printing. The appellee had a right to re¬ 
ject the blowers on the trial which the representatives of the 
Government gave them, which, from all the evidence in this 
case, was one most fair. Nor do we believe that we are com¬ 
pelled to give any heed to the fifth assignment of error of 
the appellant on account of its indefiniteness, but we take 
occasion at this time to touch upon the question of law that 
was raised by the appellant both in the Municipal Court 
and the Supreme Court of the District of Columbia, namely, 
that when the appellee requested the appellant to send some 
one to Washington to correct the defect in the blowers that 
it waived its right to terminate its contract upon thirty days’ 
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trial. The law is fairly plain on that subject and is based 
on sound reason and logic and holds that a man that accords 
to another the opportunity to fulfill his contract should not 
be deprived of any rights under that contract. 

“Waiver of defense does not result from a single 
instance of use after notice to the seller to remove the 
goods, or from use for the purpose of testing the arti¬ 
cle, or while efforts are being made to remedij defects” 
(35 Cyc., 242). 

“If appellee gave the notice testified to by him and 
his wife, he did not waive the right which the notice 
gave him to cancel the contract of purchase by allow¬ 
ing appellant’s efforts to put the structure in good 
working condition.” 

Crabtree vs. Potts, 108 Ill. App., 627. 

It has been argued with some force that the appellee did 
not reject the blowers. We feel confident that little heed 
will be given to this contention, when it appears that the 
blowers were to be returned at the expense of the appellant; 
and that the appellee on several occasions requested of the 
appellant shipping instructions. The letter of July 15, 1914, 
here quoted, is a complete rejection of the blowers: 

“Bayer Steam Soot Blower Co., 

St. Louis, Mo. 

« 

“Gentlemen: With reference to the blowers you 
shipped us for the Bureau of Engraving and Printing, 
we are very sorry to advise that the Government abso¬ 
lutely refuses to accept these blowers. We have tried 
hard to have them accepted but they insist on us 
furnishing some other type of soot blower. We there¬ 
fore ask that you give us at once shipping instructions 
covering these blowers. 

“Yours very truly, 

“James E. Granbery, 

“Manager” 

In requesting shipping instructions the appellee afforded 
the appellant the opportunity of designating what place to 
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which it wished the blowers shipped. The record fails to dis¬ 
close the fact that such instructions were ever given; on the 
contrary, it negatives any such inference. 

It therefore follows that, looking at this question in the 
light of some authorities, the defense interposed by the Cor¬ 
nell Company is a good one, in that it exercised its judgment 
and discretion and was the sole judge as to whether or not 
the article was satisfactory, and its motives cannot be inquired 
into. Looking at it in the light of the decisions most favor¬ 
able to the appellant, the defense is a good one, because the 
apparatus had a fair trial, at which it was demonstrated, for 
all practical purposes, that it could not do the work intended 
for it to do. 

Respectfully submitted, 

CHARLES A. DOUGLAS, 

HUGH H. OBEAR, 

CHARLES S. DOUGLAS, 

JO. V. MORGAN, 

Attorneys for Appellee. 


